July 2008

An up-to-the-minute
guide to developments in the tax
legislation of Kazakhstan.

New Transfer Pricing Law

In this issue we would like to draw
your attention to the new Transfer
Pricing Law and provide a brief
overview of the most important
provisions of the new Law.

Legislative alert

On 9 July 2008 the President of the Republic of Kazakhstan signed the
long-expected Transfer Pricing Law (the Law), which shall be effective

from 1 January 2009.

The currently effective Law on State
Control Over Transfer Pricing

of 5 January 2001 was criticised on
numerous occasions due to uncertainty
in its application and excessive control
over prices by the state authorities,
particularly with respect to the export
of mineral resources. It was hoped that
the new Law would have a positive
effect in bringing clarity to transfer
pricing regulation. However, it appears
that by introducing the new Law the
state aims to further strengthen its
control over prices used by taxpayers
in transactions within and outside

of the Republic of Kazakhstan.

In certain aspects (such as introduction
of transactional profit methods and

a degree of recognition of the “arm’s
length” principle) the new Law has
moved towards the principles of OECD
Transfer Pricing Guidelines. However,
the Law has failed to improve the
situation in respect of the transfer
pricing control in transactions between
unrelated parties and made the
position even worse in respect of the
transfer pricing control in transactions
involving mineral resources.

Ell ERNST & YOUNG

Quality In Everything We Do

The most significant features of the
Law are:

a) Transactions conducted in the
Republic of Kazakhstan involving
sale of mineral resources extracted
by a subsurface user that is a party
to the transaction are subject to
transfer pricing control if directly
related with international business
transactions;

b) The Law does not actually
differentiate application of transfer
pricing control for related and
unrelated parties (for example,
no price deviation is allowed for
unrelated parties);

¢) Certain commercial conditions
established by a contract may be
superseded by the Law for the
purposes of transfer pricing
control;

d) The Law introduces extensive
transfer pricing documentary and
monitoring requirements that
include, among other things,
industry, market, functional and
risk analysis;
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e) The Law envisages the possibility to
conclude agreements between a
taxpayer and the tax authorities
regarding a method and sources for
determination of market prices. Itis
not clear, however, whether such
agreement would have binding force
for the tax authorities;

should elaborate on the practical
implementation of the Law.

f) The Law introduces two new methods
for determination of market price -
profit split method and net margin
method.
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Importantly, the Tax Committee of the
Ministry of Finance is planning to draft a
new Transfer Pricing Instruction that
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